STATE OF MOKTARA
BEFORL THIE BOARD OF FERSONNEL APPREALS

LN THE MATTEIL OF UNFALIC LAROR-PRACTICE CHARGES NO, 31 & 37-7m

MOKRTANA PURLIE EMPLOYIDS i
ASSODCIATION, INC.,

Qonplalunil,
= g2 FISAL ORFTRR
GEORGTA HUTI REIGH, OFFICE

0¥ SUPERTNTENDENT OF PFURLTC
IHETROCTION,
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Tho Findings of Face, Conclusions of Low and Recemmsiiled
Ordar wore izsuod by llearing Bxnminer Jack H, Calhkoun i
dpril 14, 15846,

Oxcoprions to the Flmblngs of Fact, Conclisions of law
nml Kecommandpil Drder were Tiled by Ross W, Cannon and ®Richnrd L.
Parish, Attarneys for Defendint, on May 5; 1980,

After reviewing the record and considering the hriefz

| @l arul argumonts, the Board' erders.as fallows:

Lo I I8 ORDERED; that the Bxceptions of Defendant o the
Henring Bxominer!s Findings of Face, Conclusions of Law and
Reconmondad Order are horeby denied.

v 1T 15 ORDERED, that thic Hoard thorefars mdepls the
Fimlings of Fact, Concluslons of Law and Weconnended Order of

Houring Uxmmindr Joék 1. Ualhew is the Final Ordet of this

Rosval.
BRTED this % uuy of Augist, 1989,
HOAND OF PERSOMMNEL AFPEALS
p——
ﬂrﬁ};fﬂﬁ%l ; déar
1 ramley T,
Chairoman
oot Tichord L. PorTich

Barmy L-Floet
Thasa= - Schnoddor
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STATE OF MONTANA
HEFORE THE BOARD 'OF PERASCHNEL APPEALS

IH THE HATIEH OF UNEATA LADOR PRACTICE CHARGES 0. 31 AND 39-710:

HONTREEA PUBLIC EMPLOYEES
AEGOCIATION, INC.,

FINDINGS OF FACT,
CONCLUSTON. OF LhW,
KHE RECOMMERDED
DRDER,

.WI

OECRGIA RUYTH AICE, OFFICE
O0F SUPERINTENDENT OF PUDLIC
INSTRINGTION,

|
1
Complainank, l
i
|

I}ei'r:nﬂ:mF

ﬂnll-l-n.naq-u-tn-..--u-ﬁi..**ri.i..

1. INTREOOUCTION
dn July 20, apd on suguats 20, 1974, Complalnant filed unfair

iahor pragtice charges againgt Defandant ullcg‘j.ll.-l;l, in Ha, 37, a
refygal to pegotiate mandatsey pubjacts of ba]:g'.'n:i.:u.'i nE; apd, in
Moo 21, coimt ope; o refuaal  bo f1r:-nt. i:}-n-rlaimt lwa, [‘“I:.fl.llli-'ﬂ to
negotiate mandatory subjccts of I]'Ill'll.lliﬂfn']ﬂlﬂ'.l

AL the hearing held on JAmAL Y _E'}. :Qﬂﬂ coungel for r:.:.n:pl,_?n_
Ak moved to dismiss all E]LHIQG_E!.-E:II:EE:'[!-I: <:|.'guri1_'. tug, of Ho. 31 -
Delfendant's allegod refusal to liegntiata ol I-:- pProposed coptract
aliuee on dismiceal for cause dnly. - Tha pqr:tmn atip'ulnnad Lo
tha facts and te the agle iscue Témeiaihg A hoted below. Hr,
Narry T Oiort represented Complainant; D frncdnt 'i-|'|.|.|:F rr:maueq.ted:

Ly -Ar. Richaerd L. Parich and Me. - F:l:-:l-'. W, “annon. I
|

. 'I__t.IEy_
Whether the refusal to n{agqﬂllilie PR tha .u1.|J:--jr=r.-1'. of termina-
tion for cause i8 a violation nFl;ilala_-.ﬂl—qul I"I'i::ﬁ._
P11, Frunipgs Y ey
s notad above, Ehe faats Lt t|'1|;'!= nnt!:n:':' wera atipulated Lo

by the parties, Based on Lthat atipulnt:np'uhﬂ nther mabbprs on
thii tecord, T find as follows !
1, During the conras of Fnéht‘liltl-:-ns. Defondant propoged

the follewing contract Tanguaier’
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"ARFICLE TENW, Jo8 SECURITY Saction 1. The enployees

ghall axpericnce o probationury period of six months from

the date of hire with the Empleyer. Brjring - the six months

of probaticn. an onploves may b terpinatad by the Epployec

wheli, in tha Midimoent af tlis Baplayer, the anployer' s pariotn-

ance dopn not meet tha roequlced pltandardr; The Emplovor

Will preuent to the enployag Adyd tq-tyu fnnoeiation a written

iigtion, by cectified mail, -stating the renuahé For sach!

termipatzon,

Section 2. The Ewployor may fenowd: an employes with porma=

hent ftatus only for Just couse. The Empleyer ElhE.U furmich

Lhe Employes and the Assooiation o nnLl:z hr EELtified

ail, stating tho reascys fnf'au:h hn;nLnat4qn. Any disci-

planarcy action taken by Lhi:al'ﬁi;plurnr may be processed

through the grisvance brocedugp, ¥ :

4 Defendant fefusod Lo npgatinte on the proposal:

1¥. oFTION

Althongh the: question pregegtied hote lias rln:.t, b=an  conpldeiad
beforo by the Montana Board of Perscnnpl Appentgy Lt wan dac]ded
EEvaral yaara ago by the Rational: Lubnr Relaticnn uDa:d- nduchurgn
bies: lang been recognived an @ mnuququ rabject nf hutg#inlnq hy

Elig -NLEB, HNalional Ticorice Colliy. r-IL.l-|_ :-II'.ID u. B 350 1_|.|_-il;l|:|E

LR 57d.  The Honktana ":HL'ILI_'III.E Fﬂ|l.l_'1‘ j_ﬂ ﬂl:é].l‘_n nEuﬂj:tmnn'l; .u-f mqh-
uayo ¥, Fiblic Enployees Crafl. -:'-:1|11-;'1I 1657 Mont 34'3 539 B

FBS (198 ), BT LEHM 2101 held Lﬁat Brivate sectak pru:rdnnts arg
rriovant in interpeeting oL u.r_'1. uh:ln it hngu.:.qu whd th.:n_ L

the Labor Managoment felationa m:t-.:m 3il.h'|iInr- iz two! aots are
similar in the language thaoy HSF:LN p:nviﬂg fmthynna thg-:tht

L Bprgain eollectively 'r.-J.'r.|: :q;ap-e .1.|.1 vages, lLours andg’ -:rumr
gonditione of employnent.  The Tm,m "u!t.hnr conddtions of EIr.J-l-:-_l,r-
ment! anconpagedy most -'lielr-ﬁﬂl.n n.E tha +|-||1:|I.u;|.-c: |'u:||.l-::|: :I.Ell:tf.ﬂnﬂhlpu.
The requicencnts of continuag bmplq;nnnt Lbrlnpq flready on tba
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Jab arp Literally voonditions of umplnynunt“ About which hotl
Parties muet bargain, T employer Ray net set uniloterally - G
Bargain dirsctly with individoal smployees aispt = the ﬂllﬂ?nblu
Gauses of diccharge and Lha mepner in which opplover decisiong an
digcharge may b reviaswed thrupgh & grigvanoe Drocedursa, Ses

Labor Law, Basjic Text, by Hobeit h,lﬂmnpﬁn. 1978 wdl | p. SO,

Erofpader Morrip in 'The Devaloping Labor Law, 1971 ed,, ut page
304 FthEtes, "MNumprous toplos fall within *other tesme and dan-
dltiong of enploynant! ae the phense’da' yped {n-the Aet, Many
AL wow Bo clearly Lecognized to he m1nﬂntnly :thELLs £l bap-
Jilpang that po discussion ig regueirad, g theae Loples are
Arayloiona for & griovance pru:nqute And arbiteation, layoffs,
diegharge, : . ." It eeaws Lo bE welld HtLtJDﬂ in the private
aegtor that there i a duty to h1tqu1n in goad Faith nnnqarn1nq
wWhethor the enplover o the uulnn op bntq RLlE detarmijpe hnu miad
What working conditions will hea q@piup Lthe Lerm' df tha 1aEuL
gontract, With that prnpunjrlun Pafendant doss-not argqun’

e pogsition of Befendant 1) this nnttEL i that it 45 i
Witiin thi logal authority of ha} af [{de 1n Lnn:ar trnure pon
har enployees; that, in Fact, it {s’ an 111ﬂﬂu1 nubjenp tq; hnp-
gaining. To support thak FoEItion - 4 uumhur of rqaeu nre :thq by
Dpfendant and she refarn 1o LEFEHIH 1ct1pn BY the 1977 LaF1slaa
Earg.  Firet, the boglalatnpe dnLeuLed abill yhnph would hava
croated a civil secvics BYE LI fﬂI ptate Fmplmyuhp and, at tke
Bama time would have given tnnuté ke then, ! Frgn Lh:n liefendant
helieves legiglative intent :hauid hﬂ #ﬁtrﬂthﬂ arﬂ a Eﬂﬂpluﬁtnﬂ
drawn that bargeinod far tepyre by emplpreuu ﬂuﬂqrnﬂ by tnt Col-
Lleative Bargaining for Publig Enpluye;q nﬂ} im dqa;nnt puhl -3
palioy. 1 do pot Ao, ‘hnlu mhy thn Faun mfrlﬂd :naﬂunu why
4 givil eervice svetem Bill waE not pau:pﬂ hat tpE luunp af
whioh muy have boag thiat; Ehplﬂyﬁ:n Lthugh théi::pyclunlua
represenbatives, yora nJre¢dy-;h1E Lﬁfuhtuin via Eﬂt[bﬂleﬂ

bargaining nany,. nnd perhqpq:e?bn FRiLiL e ﬂréthn:hepgfitﬁ which
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such 7 syeten could beebow: The Nonbmna Aot i modnled so closely
after the NORA that the Leginleturo pould hardiy have boen Lgnorank
Lo 1873 of the fact Ehat the privnte ssctor hof buck bargaining
aver terpination for causne [taphue=) for ¥oars, and that Fhu
industries with sirong and uth]u labat rolatlons higtories do

hot Eummarily dismise bargatning brdt numbers. -~ fad the L9777
Leglplature intended that publlc employvers not bargain on the
gubkject, it would not have paseasd the Aokt

‘Secondly, Leanor at al v Geu:gin Ruth Rice, Civil scticn

Ho. 41041, First -Judicial Digtript. fduct {ﬁpril E?, 1E?D]. g
gited to suggost that a decisicn,’ hy Juﬂge EuunuiL that & previoua
Juperintendsnt lacked authority ko "ﬂnHL a nflllnﬂLi?E ﬂﬂLlha
plan: giving tenure to umplnypes ﬁhuq]ﬂ.hqlu;n:iuqlwe hEt?: Jildbge
Betinebt wig nob addressing pﬁhllu gﬁplnyqu r;gﬁfﬂ and.pupjzc
smployer responsibilities under ﬂuﬁtquq'n cullpcﬂsua Bargiining
jar Public Employees Act when he dediddd Beamer.

clderick v, Ellver Bow ﬂnunEI, 154'Hnnr- 110, Ae0 P24 744

(3968} weg decided sovaral years be[gru fthe Collective argaining
for Public Employeos Act was nnntieﬂ ip 971 [Tha new lqw gave
il o erployers tha authority ang 1mpnnnﬂ e " duty Ll thfm to
bargain on Wages, hones, fripose h¢ﬂ:f;tn-qnd nthrr Lnudiann; of
apployimest. To imply thets Fpn HF.dULhﬂTITF nnnfu:rnﬂ iy Lhe
ptatute. would sikply bn .11ug1:n1 ?1nu113 UEILnant urges Lhat

Bibgrt w, Cammuni by el leas uT b]nthaaq Lpu¥51 - Mank, F

387 F. 2d 26, 35 Bt. Bep. 175D {19%4) reselven thit imBne with
gertainty. 1 heliove the displuupiqn.hﬁtwe;q BiborE apd thig CH B e
L#. Lhal the Collegqe Trugtess wnrb;aitpwptiﬁq tﬁ givn kunﬂiu ko
adminietrative parsens - pergons who rlear&y would nof bp mavered
by the collective bargaining law, Dbut 1atqef thﬁﬁ-uﬂu qrn

Bpeci fieally excluded as m1q1gaqanL-ufE:u3n1u Hndfpr HUpuLviHﬂty
pergonnel,.  Sibert did oot unsuqr the qu=r11nn af whnther nnn-ad—

minisbrative, non-managenent prrénnuLl cuuld be-:nnt:1:ceﬂ with

{or terminatinn for CREN. ]




;I Hoae of the arguments made by Defondant deals with Montapa

4 public empleyeest rights to bargain For bemure under the Act.

i The igpoe han not boen decided By the Hontana Suprene Court

. hafore, thorefore, an E-"I'-1III|.II-EIT_1.I:|:!'L o the -Ji:ip-:h_:iﬂ on 0f the ineug
r. by other jurisdietlions mny be helpfil, A

i A Florida District Court of Appeal held in Loke County

y | Edusapion Asgociation v, The School Board of Faaa Connty .Ff_cu-idu
g Y1978, 380 So. 2d 120, 00 LRAN 2403, Lhat the Bphool Board

i Lached suthority wnder stute law to/iieIuds Il}r.'-:u.r:i.lzinp in &

i gollectiveo bapgaining agresment |:ul'-|:|'-l'1.rjljsq Ennure Lo pop-fonnyed
i snachers where the state law provided that the Eluﬂ:& nl ”!_"E Liad

' the power ‘and duty to dismisg J.L|:| Erip'ﬂ].iueui. F‘ﬁ-rhaus (T 1mph1':—
il Laant aF the courtts dacision in J..uHL I_:Lrn.g Wi tl:n following:

- Tohia [t an iaoue of first J.*uj_:!rﬂ:ﬂslj.mi in Flm hln, but the mstter
e has haen considered {n rnc-t-nl :,rnn:rq h:.r H numhm, u.‘l’ wiher gtatey
= whioh authsrizs public npnln].'ae b1ruaj‘|npg '|:'|1-:1 qUI‘.'IL-.‘I-:.'lI:.iEu are
i | ~dlviaed.t {enphasis added. ) he cma:l: went -::-|;. to:pite al diimbes
R af gpaes in which the court reanomad =|:=1. L fchiol hnq]:d cauld
Eul ot pegotiate an sgreement thatl Wogld LJ-1'.|1|.'.|£1E|I|. v:-:-n"'il:inplz pn:-:u-
3 genl Lo Ehe diamissal of ||untﬁ|:u:: p-:'| toachers u|'|_1|:i| are ip, eicess
& of the conditions impoced by! :al'_u.l_.‘.l.:tz- ; 1L r|_'|.1:1:| el terJ o nurn:h-r-: |:|.E
vy consr in whilch tho courks h1|-.| .|_1,|.ﬂl:..||.-|=ﬂ LnnLI_ﬂrjr t-nncll.:lu.mqn 1ipi,
Ti Lhat the schoal boards did have 1:!u=| ;|-:.a-1-.||::: 1:;. c:unlz.rnnt ]_an.:dJng
5 terns and gonditions of eu-_;:lc-_lmnm and I:I:u'l.i: thi ILL'“:II.I:‘EhQ'I-IElI af g
i Erapher's amployment contiack nl':.ﬂ 1‘|-|-_ ren-'_'-iut'l.lilrl ({3 luJ:-l:-:; i =
1'rl putep. through binding n:l'hlt&dl‘.lu.p: 1-er:E| matbars r-:..llating Eo fnrne
i vl conditions of enployment: qu* far® r:'q-:ﬂ.r:-pll:r nnlqr.-e; _
i Oity Solool matrict . Cohope IEn-'_'I'I.-I:rJ; hﬁﬂul:.‘iql‘.:l.r.-n, ib E| M-E: A4,
el H7H,; 94 LREM 2197 [1976}: 'r-'rl-Eclj.h Ed 1.|i:'|til:|r| .lutlz.i:i::l |'|.'I'1I:||| e qnq;l.'cl ol
qq | -Education, 331°W.E. 2d 335] 90 L[-:l-':]lt 2:14:: 11.-3?5“ L.a-:lmn-:.t Arma Sp.
IE Ed. Coop, v. Lockport MArmn E;'l-..EH, Lnbp‘,__l}m-:l:-r'.. 334 H.E. ad

! 463, 91 LENM Fa49 (1975); ﬁrhm:-ll L"|.'l|1|:|LL|!:|i"_ 1:1:' Diahvers oy, Tymen,

J60 NIE. 24 077, 94 LnnM 1182 |:.1'El‘i"i|:| El].l'_'wn ¥ Huih:.n 1l'|.|b1:|.c
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gcliopde, 254 H.W. 24 41, 95 Ly 1094 (19773 Board of Education
¥, Philadelphia Federation of Teachers Local Mo, 3, 3446 R.2d 15

90 LRRA-ZE73 {1075); Danville Board of Sghool Birectors v, Fifield,
| '

5 hopd 473, 85 LRRM 2939 (1eYe)

Lram pol persuadod by Defendant's scgiments on u_:ls issun
Ko an 1 gouvinced that thoge Jwripdictiong which hold their
public eppleyere Lo bhe withoul authority . to bargain excapk on
HpH-r:l.E:!.l:-ﬂJ]" anthiorazead BuJ;jzr_-Lg:IEq.!]-:-n l1.|'| be followed In Moptana,
Whan the Collootive Bargaining for .Public Enplavans AGt was mada
lepw; the public palicy of the state |I-|u:-. Wy fe s =n-:~'r;-ura_ge Ll'!u
preatipn and procedure of colloctjye bargaindng . .. e F1|r!:.|:|.-;;.
Lie Aot inposss o doty upei unﬂ"aﬂthm:i.'.:u:n hql:u putinn-fu HiE-
qaln-colleotively with fespept to I."-:b-n-;.i:H'J.nrlEI af _m]:-lnjnapL.
Although the Superintondsit of FI:II'I:],'i.r_' ]fm ..runtliuzu my I'n-.-a lnsen
without autherity te entn inke nln A LEamEnT p}n'-'_iﬂmg Enmare Lo
her paployess or Lo sven bargaln on tho gui;gt:t prior La i'_]u: ok,
A does hove that aubkhority pod, iy obker -'_i.-l:r_'ilijil:lh l.nu-q_l-_:l
rpnder public amployes collective hnl,'gn.J nj_lng ru~;|r|.i|:||]]_|-_-u_._ Tha
LAy st moan:something who it 1|.m|:|-|‘|mn ]JI:lJ.'I;lII:|I'I.1]'I.1'|' on :qn:hti-:-nu
ol erploymept. Aod, it can !lnr;ill_',! Line qai:n.sru il 1..l|q|_ G.I'tE'F r_tghL
ba pon-susmary diskiazal is ap 1rr|]:-|:-r1:-'ln|: :.ufn.:l:.tmp of ampliyment.

T an gonvinced that the ﬁu., J.rrlp-l:l.l:!"' the -|:|.|.|.IJ.1n:r:r.1']-' -:ll' Defen-
dant b= bargain on the ﬂﬂ.‘lu::l:‘l: ng L-Lr.mi_mi:mn for job rn1aLErI
rpagons, IL Is net’ illeqgal for 1;n=- ""u;pq:nni:i'-nl;jrsuLi Eo aorde ko
ilepics -||ru:-l|.1'|-'=e= anly [oy -:mu:q- r|.|1r1. If thnra-is 4 disppte as Lo
Hhat dood calse ic, to go ta an 1r:h1t1atu: Epr i "i.ml \amd
binding decision. - Buch practice has haar 'dsmd 1|-| “tha private
gaclorl for o number of yoare T.u primate Ll:'ll.'l'u:ILr:I nl pogde. T

belipve Lhe publicts best :ITI-I::-:I.'EE!LE: are ﬂr-r--H-J lf that, ig ti!u=

poligy of thic state. '

V. r:uHcr.1n|-;E[nn 0¥ AW -
Defondant violated 39- 31 -4 a-1|3.|: by re:l:'ul:ling to negotiate

Liie subjoct of ternmination Er.-:: £aus0 'I-'].T.I'.'| n:’urrg?][uuept.
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V1. HECOMMENDED ORDER
IT 14 CHOERED Lhat the supsrintendent of Public Inatruction,

her afficars, agents and ropresentitives ohall ‘cease’ and desige
fron refufing to negotiate the above subjett with the Montana
Piblio Employess: Association: thar UEF 37-79 apd chatge rumber
ang 1n ULE 3178 be dismleesd: I
NOTICE

Exceptions may be filed to thers Findipor of Fpct, Copolu~-
ficn of Lav and Recommonded Ordaot within I:'pl'-:.nt.jr ditye of morvice
thereof. 1IF no nxguptions are ch til;:-:E. this Hecommended order
shall becams the Fipal u:l:lm'l af 1:!1r'| Hoarcd. m:-:g-pl'_imm aumI; b
Addrensed to the Board of Personnel Appeals, Capitol Station,
Heleltn, WMontann 59601, |

Dated this .-"'"_“-‘EE "":':_ day of hFL'il. 13-

BOARD OF PERSONNEL APTRALS




